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A Note on Terminology

CULTURAL HUMILITY: We adopt the cultural humility framework created by Dr. Melanie
Tervalon and Dr. Jann Murray-Garcia throughout this report because the framework focuses
on partnerships, a commitment to self-reflection, lifelong learning, achieving equality, and
self-critique.! In this approach, cultural humility is a lifelong commitment to understanding and
respecting different points of view, while engaging with others humbly, authentically, and from
a place of learning. This approach to advocacy is consistent with the principles that underpin
trauma-informed lawyering.

DECOLONIZATION: Decolonization is the process of undoing Western European colonial struc-
tures, mindsets, and systems that are designed to exert control over Indigenous peoples, lands,
resources, cultures, and systems. Just as colonial practices and systems exist to intentionally
oppress Indigenous people, decolonial practices work to intentionally recognize and uphold the
rights and powers of Indigenous peoples.

EXPERTS: This report includes experiential evidence from interviews with nine people who
have significant experience and expertise working with Indigenous people navigating the justice
system in British Columbia. The majority were themselves Indigenous and could often provide
first-hand examples of the harms they were identifying. We recognize these individuals as
experts.

FAMILY COURT: As British Columbia does not have specialized family courts, we use the term
“family court” in a general sense to describe courts hearing family law matters. Family matters
in BC may be heard in either the Provincial Court or the Supreme Court, and different procedural
requirements apply to each court; however, the concerns raised in this report apply to both levels
of court.

INDIGENOUS: The terms “Indigenous” and “Indigenous peoples” are used to represent First
Nations, Inuit, and Métis peoples inclusively. We recognize that these terms do not reflect the
significant diversity of Indigenous peoples in British Columbia. There are 198 distinct First Nations
in the province of British Columbia with their own unique traditions, practices, identities, and
histories, as well as Indigenous peoples who have moved to British Columbia from other places.
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In the specific context of family court, the universal imposition
of legal traditions and norms established by White European
settlers offers unearned advantages to White people

while creating further harm to Indigenous people.

RACISM: Racism refers to the systemic marginalization of some groups by others based on
false assumptions about their relative social value; it is often used to justify unequal distribution
of resources and power and is maintained through social institutions including government,
policing, and courts.? Racism intersects with and reinforces other forms of oppression, such as
sexism, gender discrimination, and ableism.

In Canadian society, racism manifests in the systematic marginalization of racialized people by
White people; however, in the “racialized hierarchy of Canadian society,” Indigenous peoples
may also experience discrimination, or negative treatment, from other settler groups, resulting in
ongoing harm and oppression.® In the specific context of family court, the universal imposition of
legal traditions and norms established by White European settlers offers unearned advantages
to White people while creating further harm to Indigenous people.

RECONCILIATION: We adopt the following definition of reconciliation from the work of the Truth
and Reconciliation Commission of Canada: “Reconciliation is about establishing and maintaining
a mutually respectful relationship between [Indigenous] and [non-Indigenous] peoples in this
country. In order for that to happen, there has to be awareness of the past, an acknowledgement
of the harm that has been inflicted, atonement for the causes, and action to change behaviour.”*

TRAUMA-INFORMED LEGAL PRACTICE: A trauma-informed lawyer or advocate is trained to
recognize trauma when it presents. They engage with their client in a manner that centers safety,
connection, and empowerment; adapt their approach to avoid triggering or re-traumatizing
their client; and prioritize protecting their own mental health as they work through emotionally
challenging legal processes. Trauma-informed legal practice requires that the lawyer or advo-
cate be sufficiently self-aware to recognize and respect trauma in themselves before working
with clients who have experienced trauma. Advocating on family law matters for any client, but
especially an Indigenous client, will require self-awareness, self-care, courage, humility, and a
resilience strategy.
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ow do we decolonize something as colonially entrenched as Canada’s legal system?

Meaningful access to justice for Indigenous peoples in British Columbia is deeply connected
to addressing the colonial roots of the legal system. Such access will require decolonizing strat-
egies that are responsive to Indigenous peoples’ own understandings of justice.

This research builds on Rise Women’s Legal Centre’s earlier work concerning the legal system’s
response to survivors’ experiences of family violence. In a report titled Why Can’t Everyone Just
Get Along? How BC’s Family Law System Puts Survivors in Danger, Rise highlighted how the
legal system’s response to survivors of family violence frequently exacerbated the risks women
faced instead of enhancing their safety.> In that report, we discussed what was shared with us by
Indigenous participants in focus groups and individual interviews. However, one limitation of that
research was that it did not directly engage with the ways in which the family court system fur-
thers colonial violence against Indigenous families, particularly women and children. We recognize
that the experiences of Indigenous survivors of family violence need to be centered to shed light
on their unique concerns and experiences navigating colonial legal systems. We have undertaken
this follow-up research to reflect on how our own legal practices can support the ongoing work of
decolonization, and to support other members of the legal system in this work, with the long-term
goal of moving towards reconciliation.

This report focuses specifically on private family law, as set out in the BC Family Law Act (FLA)®
and the Divorce Act (DA),” rather than on the practices and policies of the Ministry of Children and
Family Development (MCFD) in connection with BC’s child protection system.®2 A decolonizing
lens has been more frequently applied, albeit with mixed results, to legal processes that involve
the state as a party, such as the criminal justice and child protection systems. Family law, which is
typically viewed as a dispute between two private individuals, has attracted much less attention.
We intend for this report to be a small contribution to a long overdue discussion.

First, this report compiles the findings from interviews with experts who work with Indigenous
people within the family law system. These experts highlighted the ways in which the colonial
framework embedded in BC’s family law system causes ongoing harm to Indigenous families and
made recommendations for improving BC’s family law system. Second, this report focuses on how
people working within family law can better serve Indigenous clients. With this in mind, we have
provided a toolkit (see Part 2) to help lawyers establish trauma-informed practices and practise
cultural humility. In addition, we have compiled further resources in two appendices.
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Methods

Co-authors Myrna McCallum and Haley Hrymak collaborated on the design and implementation of
this research project. Myrna McCallum is a Métis-Cree mother, grandmother, lawyer, and educator,
and an expert in trauma-informed legal practice. Haley Hrymak is a settler working at Rise Women’s
Legal Centre as the research and community outreach lawyer. This project commenced during the
COVID-19 pandemic, which prevented travel to Indigenous communities or in-person interviews.
In light of these limitations, we were not able to meet directly with Indigenous women who could
speak to their personal experiences of navigating BC’s family court system. We rejected the option
of conducting interviews with this population remotely, as we were concerned about our ability to
conduct them in a trauma-informed way (for example, with a support person available and with an
opportunity to spend sufficient time developing relationships). We were mindful of the possibility
that such interviews could cause further harm by asking these individuals to relive difficult and
traumatic experiences. We instead decided to speak with key informants who have expertise in
Indigenous people’s experiences of family law. We interviewed nine experts and drew key themes
from the interviews. The majority of these experts are themselves Indigenous and were able to
draw on their own experiences as well as provide insights about the broader system. Interviews
were conducted by Haley Hrymak and transcribed with the assistance of two alumni of Rise’s legal
externship program.

All participants in our research were provided with honoraria for their time. Those whom we sought
to quote in this report were also given an opportunity to review their quotes before publication.
Experts were given the choice of being named in the report or remaining anonymous. The latter ex-
perts are cited in the notes as “Interview with expert.” We were transparent with participants about
our processes and the limitations of the project. Limitations included the relatively small number
of interviews and the need to conduct all interviews by phone or via Zoom due to the COVID-19
pandemic. We recommend that further research be done in collaboration with Indigenous families,
using a trauma-informed approach and with the goal of reciprocity always at the forefront.

DECOLONIZING FAMILY LAW THROUGH TRAUMA-INFORMED PRACTICES 7



The Legal Context

Indigenous Legal Frameworks

Our ceremonies and songs and dances emulated the honor of all life. It wasn’t
Jjust on paper and about rules and processes, but you were guided in a good way
to know how to offer greatest respect for everyone and all life.®

For thousands of years, Indigenous legal systems effectively resolved disputes, protected children,
and ensured safety and well-being for community members. Indigenous legal orders and laws
existed successfully prior to contact and continue to persist today, outside of and despite the
hegemony of the colonial legal system. As one expert described, “Most Indigenous nations would
come together in a circle [with the starting point being:] ‘We have a problem here, how can we
handle it?’ ”1°

According to scholar John Borrows, Indigenous peoples were the earliest “practitioners of law”
in North America, and “Indigenous peoples’ traditions can be as historically different from one
another as other nations and cultures in the world.”" North America’s first treaties involved
Indigenous laws and existed prior to the arrival of Europeans. For example, according to Borrows,
the “Haudenosaunee of the eastern Great Lakes maintained a sophisticated treaty tradition about
how to live in peace, that involved all of their relations: plants, fish, animals, members of their
nations, and members of other nations.”? Professor Val Napoleon writes:

Law is an intellectual process, not a thing, and it is something that people actually
do. Indigenous peoples apply law to manage all aspects of political, economic,
and social life including harvesting fish and game, accessing and distributing
resources, managing lands and waters.®

While there was, and continues to be, a wide diversity amongst Indigenous peoples’ specific beliefs
and practices, care for children and families was “generally provided according to a holistic world-
view that viewed children as important and respected members of an interdependent community
and ecosystem.”™ Indigenous cultures are relationship based, and there is a common teaching that
“relationships are medicine.”” These relational cultures are underpinned by the knowledge that
“all of life is connected — not just at the human level, but to the earth, the plants, the animals, and
the cosmos.”®

Indigenous worldviews often focus on collective well-being as opposed to individualized, hierarch-
ical, and competitive approaches to understanding the world.” In describing Indigenous family
structure, Kahkakew Larocque explains that extended family is “very active and relationships may
cross. For example, cousins are considered sisters and brothers. Everyone older than you is an
aunt or uncle or a grandmother or grandfather. The idea is that everyone is related ... eventually.”™®

8 RISE WOMEN'S LEGAL CENTRE



Indigenous legal systems often operated in stark contrast to Canada’s
colonial legal traditions and framework, which are based on an individ-
ual rights approach.”®

Indigenous resistance has ensured that colonization has not abolished
Indigenous laws, and there is a concerted effort underway to protect
and revitalize them. Immediately prior to the appointment of Ardith

Walpetko We'dalx Walkem, QC to the BC Supreme Court, she released ‘ ‘
a report commissioned by the BC Human Rights Tribunal about improv-
ing BC’s human rights processes for Indigenous people. She wrote,
“Indigenous legal systems have their own human rights concepts that
should form part of the human rights framework that is used to assess “Any resistance
and resolve complaints brought by Indigenous Peoples.”? Indigenous
communities are asserting their own jurisdiction in many areas of social,

will make you an

economic, and political concern, including applying Indigenous laws angry person,

to resolve concerns within their own communities. As we will discuss .
below, creating space for Indigenous family law concepts to inform d problematlc
and resolve family disputes affecting them will be an important step person, a violent

towards decolonization.

person, a
troublemaker.

321

Colonial Legal Systems

The colonization of North America, an area many Indigenous peoples
refer to as Turtle Island, has included recurring attempts at cultural
genocide that seek to extinguish Indigenous cultural practices, includ-
ing Indigenous legal systems. The law is an especially potent site for
colonization. In the words of D’Arcy Vermette, “Colonial law provides
the colonizer with the ability to exclude and with the exclusive power
to interpret.”??> Canada’s modern legal system has not only displaced
all pre-existing legal orders, it is “culturally blind” to its own colonial
structure, holding pretensions of neutrality and fairness.

In the late nineteenth century, and well into the twentieth century, the
assimilationist goals of the federal and provincial governments were
discharged through a variety of laws, policies, and practices that were
explicit in their intention to erase Indigenous culture. One notorious
example of a destructive and assimilationist policy was the residential
school policy, later incorporated into the /ndian Act** The aim of this
policy was to cause Indigenous peoples “to cease to exist as distinct
legal, social, cultural, religious, and racial entities in Canada.”®

DECOLONIZING FAMILY LAW THROUGH TRAUMA-INFORMED PRACTICES




The Final Report of the Truth and Reconciliation Commission of Canada quotes Sir John A.
Macdonald’s remarks to the House of Commons in 1883 in support of the residential school policy:

When the school is on the reserve the child lives with its parents, who are
savages; he is surrounded by savages, and[,] though he may learn to read and
write[,] his habits, and training and mode of thought are Indian. He is simply a
savage who can read and write. It has been strongly pressed on myself, as the
head of the Department, that the Indian children should be withdrawn as much
as possible from the parental influence, and the only way to do that would be to
put them in central training industrial schools where they will acquire the habits
and modes of thought of white men...?

Another example of the colonial attempt to extinguish Indigenous legal systems is reflected in
section 10 of the original /ndian Act, which made potlatch and other cultural ceremonies illegal
between 1884 and 1951.% Judge Alfred Scow explained:

This provision of the Indian Act was in place for close to 75 years and what

that did was it prevented the passing down of our oral history. It prevented the
passing down of our values. It meant an interruption of the respected forms of
government that we used to have, and we did have forms of government be they
oral and not in writing before any of the Europeans came to this country. We had
a system that worked for us. We respected each other. We had ways of dealing

with disputes.?®

In combination, the federal government’s residential school system and the provincial child wel-
fare systems across Canada have had a devastating effect on Indigenous peoples and families.?
In BC, Indigenous children make up less than 10 per cent of the child population, yet account for
64 per cent of children in care and 43.4 per cent of youth receiving MCFD residential services.*®
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The Need to Decolonize

The most prevalent theme that emerged from our interviews was
that the colonial framework of family court proceedings is harmful to
Indigenous families in and of itself; as Amber Prince and Myrna McCallum
write, “This is a system which is imposed on Aboriginal people.”®? The ‘ ‘
colonial framework manifests in both substantive law, which excludes
Indigenous worldviews and values, and in court processes that are
inaccessible, rely heavily on European ways of communicating informa-
tion, and are individualized rather than relational. As described by one 5 _
of our experts, family court processes are deeply rooted in colonialism: Addressmg the
unmet legal needs

of Aboriginal

I mean, the entire structure is racist and so of course
that leads to racist results. Indigenous people are just _
an afterthought and ... they’re encountering systems people requires
that were never built for them ... you have to stand acknowledging
when the Judge enters the room ... you have to call a
Jjudge in Supreme Court “My Lord” and “My Lady.” If
you’re an Indigenous person, good luck resisting any of
this. You’re coming into a very colonial system, steeped Aboriginal cultures
in the traditions of the people that have oppressed you and delivered

and ... that’s the only system available to you.3®

that solutions must
be found within

in partnership

Notably, our interviewees often described Indigenous people’s inter- with Aboriginal
actions with the family law system in terms that are very similar to
those used to describe their interactions with the criminal law system,
despite the fact that only one of these systems is designed to be
punitive. Scholars Patricia Barkaskas and Sarah Hunt have written that
barriers for Indigenous women in the criminal justice system include
“the colonial culture of the Canadian justice system; racism; fear and
mistrust; and individualized approaches...”** and all of these barriers
were repeatedly referenced during our interviews about family law.
Experts described that Indigenous people going to family court also
experience a lack of trust, because they have no choice but to seek to
resolve family law problems using the very same court system where
they may be fighting for the return of their children or have interactions
with the criminal justice system.

3]

communities.

Experts also identified that family lawyers and judges lack cultural
humility and knowledge about Indigenous families, and this inhibits
the ability of Indigenous people to participate fully and fairly in the
existing family law system. Family law professionals also frequently

DECOLONIZING FAMILY LAW THROUGH TRAUMA-INFORMED PRACTICES




lack knowledge of the barriers that Indigenous clients may be facing. Many members of the legal
community appear to be unaware that Indigenous people living on reserve may not have access
to the full range of municipal services available to people living in downtown Vancouver, and this
lack of access might impact their parenting decisions. Barkaskas gives an example of a family
being judged harshly by child protection professionals for keeping bags of garbage inside their
home; the professionals involved failed to recognize that there was no regular garbage pickup
on-reserve, and that leaving garbage outdoors would attract bears, thereby placing the children
at risk. Legal professionals may also have little understanding or recognition of the importance of
Indigenous clients’ cultural obligations to their communities or of important seasonal activities
relating to food harvesting.

When the colonial powers imposed Western laws on Indigenous peoples, they caused disorder,
disruption, and disconnection. In their most devastating forms, these disruptions result in the
denial of Indigenous parents’ right to raise their own children. While Indigenous legal traditions
and cultures are diverse and distinct, Indigenous peoples “share a common experience that their ...
legal traditions are not reflected in Canada’s multi-juridical state.”*® The project of decolonization
must create the necessary space to recognize and reflect the diversity of Indigenous laws and
experiences.
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Decolonizing the
Family Law System

his section sets out ten major themes and recommendations we identified through our expert

interviews. The most common themes, which were discussed by nearly all experts, were the
need to expand the legal system’s understanding of family law to make room for Indigenous laws
and concepts, the need for education, and the need for lawyers and other legal system profession-
als to engage in trauma-informed practice.

1. Expanding Our Understanding of “Family”

A key element in applying a decolonizing lens to family law involves shifting the Western European
view of a nuclear family towards a more flexible concept of “family” that is more inclusive of
Indigenous worldviews. Canadian family law is generally premised on the idea that only the par-
ents of a child have legal rights to be involved in raising that child, rather than taking a community
approach to raising children and the next generations.*® The law gives little weight to other care-
givers, and there is generally little to no legal assistance available for extended family members
who may want to advance a claim regarding a child.

Experts described extended family members, who often play a critical role in raising Indigenous
children, as being completely absent from consideration in family court.¥ Interviewee Frances
Rosner explained, “Often extended family members literally take on a parenting role and occupy
that role, and that is a recognized [and] valued tradition of a particular nation.”*® Rosner went
on to add that the concept of parents being the only person with a “right” to the child is not
necessarily in line with the views of an Indigenous community. Another expert added:

The notion of family is different. For a child to be living with their grandparents,
this isn’t necessarily a breakdown in the relationship between the parent and
the child. It’s perfectly normal to be quite actively raised by grandparents or
quite actively raised by an aunt. And that’s not necessarily due to any kind of
shortcoming of that child’s parent. Kids are perfectly safe with other family
members, and other family members that seem like “extended family” in the
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“At the end of

the day, we want
children to be rich
and wealthy. And
that means having
people around them.
The more the better,
to support them and

love them and guide
them. And that’s [the
opposite] in family
law. Cutting, cutting,
cutting. Cut the ties.
Cut the ties.”*

settler context are actually your “immediate family.”
You know, that’s not understood [by family lawyers
and courts].*®

Indigenous families need to be involved in conversations about how
children and families are understood within a pan-Indigenous world-
view of family. As interviewee Dawn Johnson explained:

Recognizing first that there is diversity across nations,
generally as Indigenous peoples we don’t view a
child or children as separate from the ... broader
community and the lands and the territory that they
come from. There is this holistic view of that child
and all the relationships that they have with their
family, extended family, ... including those that are
recognized as family but may not be blood relatives,
which is ... the Western view of who family is. As well
as community and land and territories and all of the
things that come with that. It’s such a broad concept
of who that child is that they’re really in the centre
of that system, whereas the Western view separates
them from all of those things.*

Johnson explained that under BC’s FLA, extended family, community,
and connection to land and territory are seen as afterthoughts and
not an intrinsic part of meeting the needs of Indigenous children.
The application of the Western worldview to Indigenous families in
family court contributes to the assimilation of Indigenous children
into mainstream Western European society by privileging the nuclear
family ahead of and before that of the child’s Indigenous commun-
ity. Further, experts explained there is a tendency to favour families
with more affluence, without a recognition of the bias inherent in
this approach. Low socio-economic status is frequently seen as an
individual failure, and there can be ignorance or misunderstanding
about how Indigenous families have been intentionally and systemic-
ally disadvantaged by colonial processes. As a result, non-Indigenous
parents and families may be given preference in court because of
their access to resources or a real or perceived higher socio-economic
standing.
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2. Redefining the “Best Interests of the Child”

They don’t think we love our kids. Yeah, they don’t think we hurt, we care, or not
enough, or not in ways that they do... It’s hard to put my finger on it. | think that’s
why in child protection, it’s certainly so much easier to yank a child out of their
Native home. Because they don’t think we want our kids. And we do.*?

One of the most significant themes we heard during our interviews was the call to reform the
“best interests of the child” test, which currently fails to include Indigenous worldviews. According
to one expert, “You cannot consider what is best for an Indigenous child without considering
Indigeneity if you are viewing [the ‘best interests of the child’ test] through a culturally competent
lens.”** The experts we spoke to uniformly agreed that the “best interests” of Indigenous children
are inseparable from the best interests of their communities, and therefore determining the best
interest of any Indigenous child must include meaningful allowances for the child to form part of
their nation or community.

The FLA does reference a child’s Indigenous identity but positions the maintenance of this identity
as a responsibility that can be allocated between the child’s parents. Indigenous identity is not a
factor that the court is required to consider when determining the overarching “best interests of
the child” under section 37 of the FLA.44

One specific way that this issue can arise in family law is through orders that restrict movement. A
non-removal order that prevents a parent from taking a child out of Vancouver may meet a family
court’s goals respecting parental behaviour. However, at the same time, such an order may effect-
ively prohibit the child from visiting their community in another part of BC, from having access to
the land, to ceremony, and to extended kin. A child’s ability to access their community should be a
special consideration even where their parents require supervision, and provisions should be made
for visits to occur in the child’s community if necessary.

Experts explained that for many Indigenous children, involvement in their culture and spirituality
are rarely accounted for in making determinations about their care, despite those having a signifi-
cant impact on their well-being. Dawn Johnson told us the “best interests of the child” test needs
to be “flipped on its head,” because rather than viewing a child as “separate from their parents or
family and their broader community and nation, [the test needs to view] the best interests of the
child as connected to all of those things; there isn’t a separation.”

Despite the limitations of the FLA, lawyers and advocates can and should be prepared to pursue
arguments and bring forward information about the child’s relationship to their extended family,
their lands and territories. As Frances Rosner explained, there needs to be a “breathing of life into
the Indigenous laws and understandings” when courts make determinations about outcomes for
children. Despite the failure to include Indigenous heritage in section 37 of the FLA, interviewees
suggested that BC family courts have been open to hearing submissions on this issue, although it

DECOLONIZING FAMILY LAW THROUGH TRAUMA-INFORMED PRACTICES ]5



66

“[Traumatic histories]
need to be taken into
account, but it’s also
dangerous because
as soon as you start
talking about the
trauma someone has
survived, it’s a red

flag to the system.”*

remains unclear as to how much weight this information may be given
in a court’s final determination.

3. Making Space for Social Context

What consideration should family courts pay to the unique circum-
stances of Indigenous parents if they are aiming to decolonize legal
practices and bring Indigenous viewpoints, perspectives, and history
into the modern family court?

One important consideration is ensuring that lawyers and judges
provide time and space in court to address social context. Evidence
about social context can allow a “framework against which to assess
the testimony, a cultural context within which to make difficult deter-
minations about the proper interpretation of contradictory testimony,
credibility and the meaning of contested events.”#® Such evidence
helps judges “[understand] why parties might be likely to act in a
certain way, given their social background and history.”#

In family law cases, evidence about social context may be available
through extended family members or members of Indigenous com-
munities. It may also include recognizing Indigenous Elders as experts
and knowledge keepers whose evidence should be given the same
weight as other experts who are qualified in courts. Servatius v Alberni
School District No. 70, 2020 BCSC 15 serves as an interesting example
of a case where social fact history was introduced. The plaintiff in that
case had sought to have a local school district prohibit Indigenous
smudging, arguing that it violated their religious freedoms.*® The Nuu-
chah-nulth Tribal Council (NTC) intervened and described “smudging
as a cultural practice, not a religious one.”* The NTC further described
the importance of incorporating cultural events within mainstream
curriculums, in part, because “people cannot honour difference if they
cannot understand it.”*°

Another issue that requires a thoughtful approach is how to introduce
an Indigenous client’s history of trauma. An inexhaustible list of
studies and commissions confirms that Indigenous people in Canada
are disproportionately impacted by poverty, criminalization, and
lack of access to education and often basic necessities like drinking
water—and that these circumstances are the direct result of the

RISE WOMEN'S LEGAL CENTRE



colonial project. How can family courts competently understand the circumstances of Indigenous
litigants without accounting for the role of intergenerational trauma caused by Indian residential
schools, day schools, the Sixties Scoop and Millennial Scoop in shaping those circumstances?

At the same time, the experts that we spoke to saw real danger in providing family courts with
this information. One expert advised us that “Gladue reports should be a cautionary tale for family
law, because delving into a person’s history is frequently used to gauge the person’s risk. Once [a
person’s] history is pulled out —now look at all the shitty things that have happened to them that
can now be used to justify finding them high risk —dangerous offender, longer probation, more
onerous conditions.” The experts we spoke to on the one hand recognized a need for courts to
understand histories of systemic discrimination experienced by Indigenous clients. On the other
hand, they remained deeply concerned that disclosing this information would be used by the court
and/or the other parent as a basis for denying Indigenous parents time with their children. The
family law system needs to start to collectively recognize and celebrate the resilience Indigenous
parents exhibit in surviving trauma and, where necessary, provide resources and support.

Indigenous people also need space to create alternatives for the existing colonial structures. Given
that the existing court system has not served Indigenous people well, this could include the cre-
ation of new alternatives and out-of-court processes that avoid minimizing or triggering trauma.
For example, we were advised during our research of two Indigenous parents who were able to
do mediation in an Indigenous way that involved Elders and traditional decision-makers from their
respective communities.>? Permitting Indigenous people the opportunity to explore alternatives
may require increased time and flexibility from a system that is known for strict adherence to
timelines and protocols.

4. Education about Indigenous Law and Customs

Indigenous concepts are not taught in law schools. There may be opportunities,
but it’s not examinable, it’s not important, it’s not something everybody needs to
learn.>

In the “Calls to Action” of the Truth and Reconciliation Commission of Canada, recommendation
28 states:

We call upon law schools in Canada to require all law students to take a course

in Aboriginal people and the law, which includes the history and legacy of
residential schools, the United Nations Declaration on the Rights of Indigenous
Peoples, Treaties and Aboriginal rights, Indigenous law, and Aboriginal-Crown
relations. This will require skills-based training in intercultural competency, conflict
resolution, human rights, and anti-racism.>*
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This education needs to be provided for all law students, law professors, and lawyers registered
to practise law in BC. Education needs to include information about Indigenous communities and
histories as well as practical tools for dismantling racism and colonialism. Indigenous people must
be given the resources to lead these conversations and develop this education.

The lack of educational opportunities, and small number of Indigenous lawyers, makes it all too
common for Indigenous people to be represented by lawyers with no understanding of their cul-
ture or experiences. Experts explained that while there are some thoughtful and knowledgeable
non-Indigenous lawyers practising family law, overall, there is a knowledge gap that negatively
impacts Indigenous families.

One of the experts we interviewed, who works with restorative justice practices, explained that
one of the biggest changes she hopes to see is for people working in the legal system to have a
more comprehensive understanding of residential schools. She added, “People don’t understand
what they [Indigenous people] have had to live through. It is generational, they pass it down.
Until we can deal with it, it will always be there. | feel like that is the biggest thing.”>®> Experts also
encouraged an expansion of education within law schools to build more substantive knowledge
of Indigenous laws and the valuing of that information. This training is particularly important for
lawyers and others working with Indigenous clients. One expert commented:

There have been many lawyers in this province who have ... earned money by ...
having Indigenous clients and ... what was their level of understanding? What was
their level of competence? And you know, how is that Indigenous person served?
Indigenous people can only be served better to the extent that ... lawyers do have
those understandings of the unique needs of Indigenous people.>®

Currently within the family court process, Indigenous families face fear of punishment, trauma, and
racism. Lawyers need to have cultural humility and education to work with Indigenous families.
Dawn Johnson told us, “There are challenges on not having access to a lawyer that understands
their culture and experiences ... You’'ve got that oppression and disempowerment and racism
persists, and it makes these processes really overwhelming.”>

When lawyers and judges have little understanding of cultural obligations and unique cultural
practices, they may be disrespectful and offensive. It is incumbent on representatives of the legal
system to proactively address gaps and barriers in their own knowledge of Indigenous protocols
and practices by seeking out resources and assistance wherever possible.

The legal profession collectively needs to do much more to support Indigenous law students
and lawyers within the profession. At the same time, responsibility for effectively representing
Indigenous clients and reforming the legal system must not fall exclusively on the shoulders of
Indigenous people. There needs to be a multifaceted approach to educating everyone about
Indigenous law and culture, as well as the history of colonialism and its continuing impacts.
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5. Legal Specialization

We’ve really failed Indigenous people around providing competent legal services
for people on reserve —it’s a huge gap.>®

In addition to the more general education that is necessary for all members of the family bar and
family courts to work effectively with Indigenous parents, there is a specific need for legal special-
ization in the laws that affect Indigenous people on reserves. Family law and wills and estates law
for Indigenous families on reserves is very complicated, and very few lawyers have the training to
competently handle these cases, which may involve overlap between other statutes and the /ndian
Act, negotiations between nations and governments, as well as Indigenous laws and customs.

Governments and other legal service providers need to give urgent consideration to targeted
funding and service models to ensure that there are lawyers available who are trained and com-
petent to take family law cases for clients on reserve. Given the complexity of this area of law, it is
simply not realistic to expect that these services can be provided by well-meaning lawyers off the
sides of their desks.

o. Trauma-Informed Practice and Cultural Humility

Trauma-informed legal practice, which is rooted in compassion and cultural humility, was widely
identified by experts as an important mechanism for decolonizing family law practices. Working
in a trauma-informed way requires “an awareness of how a history of colonial interventions over
generations may be driving Indigenous Peoples’ reactions within legal processes today.”*® It also
requires an understanding of the ways in which clients’ actions may be a way of coping with the
impacts of past or ongoing traumatic events. Trauma-informed legal practice in family law can be
developed by Indigenous experts, who understand the specific gaps in the system and the needs
and strengths of Indigenous families accessing it.%°

Cultural humility, as explained by Myrna McCallum and Amber Prince, “is developed by letting go
of assumptions about a person based on their culture and creating space for learning about who
they are as a person; it is an ongoing process recognizing that the person in front of you is the
expert, not the textbook.”®

Practising cultural humility allows the lawyer or advocate to better support Indigenous clients by
centering their safety and empowerment, first and foremost while recognizing that the client is the
expert in their lived experience and the lawyer will serve the client in a good way if they approach
this relationship as a learning opportunity. One expert explained that working with cultural humility
also involves having a practice rooted in compassion:
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“You know, | just
laugh at myself
when | even say
this, but could there
be a course in law
school that talks
about empathy?
Could there?”®

As someone who’s done front-line advocacy for the

last 14 years, [it has] really served me well to approach
clients, especially Indigenous clients, but any client, with
a sense of humility and compassion. Really, it’s those
clients who are in the driver’s seat and should be making
decisions about their own lives, and your role is not as
some expert swooping in or some professional who
knows better, but an ally, an ally to your client and what
they need. And you know, for now we’re in this colonial
structure and your job is really to assist your clients with
navigating [that system] as best as they can to meet
their needs.%?

We explore these concepts further in Part 2, which recommends some
helpful practices for lawyers and other legal professionals.

/. Law Reform

There needs to be law reform and changes to both
the CFCSA and the FLA in BC, and the Divorce Act
... all of these things need to change to come in line
with proper consideration being paid to Indigenous
perspectives of families.

There was wide consensus among the experts we spoke to that the
FLA needs to be reviewed in light of the United Nations Declaration on
the Rights of Indigenous Peoples (UNDRIP)®> and the BC Declaration
on the Rights of Indigenous Peoples Act (DRIPA).%¢ Likewise, experts
agreed on the need to create space in the Child, Family and Community
Service Act, Family Law Act, and Divorce Act for a full consideration of
the perspectives and needs of Indigenous families.®”

UNDRIP’s objective is “protecting the individual and collective rights
of Indigenous peoples to be free from discrimination —to self-deter-
mination and self-government —to practice and preserve their lan-
guage and culture —and to develop and improve political, social and
economic systems within their communities.”®® It requires the state to
consult with Indigenous peoples before “adopting and implementing
legislative or administrative measures that may affect them.”®® In
BC, DRIPA requires that laws be amended to be brought in line with
UNDRIP.T0
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Our interviewees stressed that Indigenous peoples need to be involved in all conversations and
consultations about family law whenever law reform is contemplated. They must be resourced and
remunerated in a manner that reflects their expertise and the value and importance of what they
are sharing.

All family lawyers, and particularly those representing Indigenous clients, must familiarize them-
selves with UNDRIP and DRIPA, as they may be relevant to the interpretation of legislation and
reinforce government commitments. These documents also serve as a reminder to the courts that
Indigenous peoples have customs and laws that offer solution-based alternatives which prioritize
cultural safety. See Appendix A for additional information about UNDRIP and DRIPA.

8. Legal Aid and Legal Representation

Courts have not had to adapt because First Nations don’t have the resources to
fight and so they don’t respect the nation’s influence.”

The legal aid coverage currently provided to lawyers assisting Indigenous families is insufficient to
allow adequate preparation for complex matters. There is currently a two-hour tariff available for
counsel working with Indigenous clients, and this is insufficient for counsel to learn about the par-
ticular values and needs of that parent, or to understand the context of the Indigenous community
the parent comes from. In this regard, when working with Indigenous clients, “pan-Indigenous”
training will be insufficient. There may be common cultural threads between different Indigenous
cultures, but Indigenous peoples are distinct and have different customs, values, and histories.
BC’s legal aid system needs to prioritize funding for Indigenous clients, given the extra complexity
in their cases.

Greater legal representation also needs to be made available to extended family members, includ-
ing grandparents, who may need legal assistance in their role as caregivers for children.

Finally, one of our experts identified a strong need for dedicated and knowledgeable family law-
yers to attend court circuits, which often provide the only access to legal services for remote
Indigenous communities in BC.
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“In the 211 reports
there is no
consideration of the
client’s culture other
than saying they
were Indigenous.
Psychological testing
broadly within all

these systems is not
done in a culturally
safe way.””?

9. Section 211 Reports

We lack the tools, training, understanding of culture,

and appropriate recommendations to consistently

provide meaningful helpful psychological assessments to
Indigenous Peoples. — Canadian Psychological Association
and the Psychology Foundation of Canada, 20187

| assess Spanish people, refugees ... people who are
Chinese. And I’'m not Chinese and I’'m not Spanish, so
why would [assessing Indigenous clients] be different,
you know?... Doesn’t matter if the child is blue, navy,
orange, yellow... What’s important is you get a qualified
professional who will take the best interests of the child.
That’s all. —BC 211 assessor, 20187

Section 211 of the FLA allows the court to order a report to assess the
needs and views of the child, as well as the ability and willingness of
the parties within the family dispute to satisfy the needs of the child.”
These reports, also known as “custody and access reports” in other
jurisdictions, are often ordered in difficult cases where the judge needs
further independent information about the views and needs of the
children. In BC these assessments may include psychological testing
as well as other methodologies that are inappropriate for Indigenous
clients or clients who approach relationships and caregiving from
diverse cultural backgrounds.”®

The experts we interviewed universally stated that the section 211
reports they have reviewed for clients did not take into account
gender-based violence or Indigenous culture. One expert commented:
“It’s not just no value, but zero understanding about different cultures.
[These reports] are often done by White assessors who have no lived
experience with racism and poverty. The parents may be penalized
for trauma they’ve experienced. Assessors are not trauma informed.””’

Section 211 reports should not be ordered in the case of Indigenous
parents and children except by an expert who has the necessary
training, background, and expertise to adequately and fairly address
their circumstances and needs. Frances Rosner asserted, “A culturally
incompetent doctor, psychiatrist, psychologist, or clinical counsellor
should not be writing reports about the well-being of an Indigenous
child.”?
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We have discussed the need for standards and guidelines relating to section 211 reports at length
in our Section 211 Toolkit and specifically draw attention to the Australian guidelines, which recom-
mend engaging Indigenous consultants wherever assessors lack the necessary expertise.”

10. Acknowledging Racism

I’'m a smart, educated, professional woman who paid a retainer. Take me
seriously... | didn’t feel like | was taken seriously. | didn’t feel like what | wanted to
fight for was what the lawyer wanted to fight for.&°

Both Indigenous lawyers and Indigenous parents face racism in the legal system. Lawyers need
to know about the barriers, myths, and stereotypes Indigenous clients face when accessing the
courts, because these myths will define how other legal professionals, including decision-makers,
perceive them. When clients and colleagues say that they have experienced racism, believe them.

Lawyers and judges need to be vigilant not only about recognizing and responding to overt racism
in the legal system, but about interrogating their own biases and beliefs as well. For many of us,
learning about structural and systemic forms of racism, examining how our own words and actions
can be racist, even if unintentionally, and unlearning harmful practices will be a lifelong process.

Frances Rosner asserted, “A culturally incompetent
doctor, psychiatrist, psychologist, or clinical
counsellor should not be writing reports about

the well-being of an Indigenous child.”
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Best Trauma-Informed
Practices for Family Lawyers

his section of our report aims to help practitioners working in family law think

about how they can decolonize their work, by adopting a trauma-informed legal
practice rooted in cultural humility and compassion. It offers legal practitioners a solu-
tions-based, strengths-based, and Indigenous-centered approach that respects and
recognizes the historical and current experiences of Indigenous people embroiled in
the family court process. We also examine the general benefits of trauma-informed ad-
vocacy and set out the necessary competencies required to become a trauma-informed
advocate who demonstrates a commitment to cultural humility.

It is imperative that family lawyers learn about trauma, both generally and in specif-
ic terms, as it has been inflicted upon and experienced by their Indigenous clients,
historically, collectively, individually. In other words, to avoid doing further harm to
Indigenous people, lawyers must especially prioritize building a relationship with an
Indigenous client to learn about who they are and the extent to which direct and/or
intergenerational trauma may have informed their lived experiences and current life
circumstances.

Only by learning about trauma from a cultural and evidence-based perspective can
practitioners understand how to best meet the needs of their clients. Moreover, the
lawyer or advocate will ultimately have to reflect on how they show up in spaces with
their clients, and in doing so, they will have to reflect on whether they are contributing
to the trauma experienced by their clients. Sometimes lawyers and advocates struggle
to effectively create boundaries when they work with clients, and often, this results
from a lack of self-awareness of their own traumas. This section of the report will assist
the lawyer and advocate to identify barriers they bring to their advocacy and which
can undermine their intention to do their best in representing their clients. In addition,
we will offer strategies lawyers and advocates can implement to remove barriers and
replace them with healthy boundaries, for a better overall experience for both lawyer
and client.
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1. Be a Safe Space

You cannot offer what you do not have. Before working with vulner-
able, traumatized, and marginalized clients who are desperate and
deserving of safety, ask yourself whether you are a safe space for
others. Being a safe space is crucial to practising trauma-informed
lawyering. Prior to an initial meeting with an Indigenous client, reflect
on what you may already know about the client’s circumstances, and
consider whether you have relevant information about their history,
experiences, and safety needs.

Family breakup can be a devastating experience for any client, and
Indigenous clients are likely to experience additional stresses from
interacting with the formal legal system, as outlined above. They may
be unsure about meeting with a lawyer and apprehensive about how
they will be treated in the legal system. Expect that this challenging
time may cause your client to be angry, sad, anxious, and stressed.
Consider how you will respond when these emotions present them-
selves, while keeping in mind that your client’s anger, fear, or anxiety
is not personal. Be prepared to acknowledge at the outset the reality
of the situation and the limitations of the court process, to validate
the actual and perceived injustices the client has experienced, and
to acknowledge any emotional responses that present while offer-
ing reassurance that their emotional response is reasonable in the
circumstances.

Prior to meeting with your client, be mindful of the meeting space
reserved for critical and vulnerable conversations. Consider whether
the space provides safety and comfort. Observe the layout of your
meeting space. Is the location of the table and chairs inviting and
less formal? Offer your client options for different seating arrange-
ments and ask where they might like you to sit in relation to them. Be
mindful of the lighting in the room and ask your client whether they
would like it adjusted. Are there items on the table that your client
could use as a distraction while they speak to their experiences? Such
items might include a pen and paper or a stress ball. Is there anything
between you and your client, such as binders or folders, that might
be perceived as a barrier to trust-building?
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for a moment
what sort of
voice, expression,
responses, and
space you would
like to be met with
on what may be the
most frightening
and distressing

day of your life.
What might you
need to feel safe,
empowered,

and free from
judgment?

BECOME
THAT SPACE
FOR YOUR
CLIENT.




By giving yourself
lots of time, you

will avoid feeling
pressured to collect
necessary information
quickly while rushing
a client who'is
presenting with
trauma responses.

2. Meeting the Client

For your first meeting, prioritize relationship-building with your client
before diving into the heavy questions. At some point you should be
asking, “How are you coping?,” followed by “What do you need from
me to help you get through this in a way that feels safe for you?” and “Is
there something | should know about specific needs or triggers which
might cause distress for you?” Finally, ask “Do you have a support
person or network to help you through this difficult time?” In the likely
event that the answer is “no one,” ensure that you are prepared with a
list of local resources or support providers who can fill this critical gap
identified by your client. Be very clear about the process you represent
and its limitations while also explaining your role, responsibilities, and
limitations. Transparency is key to building trust while providing your
client with an opportunity to adjust their expectations.

After taking the time to establish a connection with the client which is
grounded in safety, humility, and empowerment, invite your client to
ask any questions arising. Consider asking what they want and what
they need from the legal process they are about to navigate. This is an
opportunity to understand, inform, and plan your strategy so your client
has access to supports, support providers, and/or other professionals.

Have an agenda prepared for your meeting, and review your agenda with
the client. Be transparent about what will be done with the information
gathered. Give the client an opportunity to ask questions or add to the
agenda. Be prepared to actively listen to your client and to hear about
their lived experience.®' Allow time for this purpose and practise silence
when needed, without interruption. It is wise to build in some additional
time so you do not feel rushed and more importantly, so you can take a
moment to check in with how the meeting impacted you before moving
on to the next file or the next meeting. By giving yourself lots of time,
you will avoid feeling pressured to collect necessary information quickly
while rushing a client who is presenting with trauma responses.

Try to strike a balance between your need to obtain evidence or in-
formation to inform a legal opinion or strategy and the psychological
needs of your client. For example, if you expect that the meeting will be
emotionally challenging, consider breaking the information gathering
process into two separate meetings to avoid overwhelming yourself and
your client. Alternatively, block off a large chunk of time and build in
10-minute breaks at one-hour intervals.
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3. Ask About Culturally Appropriate Supports

In exploring whether the client has people supporting them through the family law court process,
you should inquire as to whether there are culturally specific resources that the client would bene-
fit from accessing at significant stages of the legal process. Some Indigenous people have a strong
relationship to spiritual resources or people, especially knowledge keepers such as Elders, who
may be a source of spiritual and emotional support during challenging life events.

For instance, the client may wish to confer or pray with an Elder, begin the day with a spiritual
ceremony such as a smudge, or perhaps they would prefer to take their oath on an eagle feather. A
trauma-informed and culturally responsive approach ensures that the client and their family mem-
bers have an opportunity to access these traditional resources. Accordingly, it will be incumbent
upon you to ask your client about specific spiritual needs or supports required to assist them and/
or the entire family through a challenging legal process. There is no “one size fits all” approach,
and given the diversity of spiritual practices, it is always better to ask clients what, if anything, they
need to feel safe and supported throughout the process.

Depending on what your client has requested, you may need to make arrangements ahead of
court hearings to have their rights accommodated. It is the lawyer’s responsibility to remind the
court that their Indigenous client maintains a spiritual practice which requires accommodation
from the court, whether it is an opening prayer, an area to pray and smudge in the courthouse,
and/or the right to swear their oath on an eagle feather. Without lawyers calling on the court to
make space for Indigenous people and their spiritual practices, there will never be a decolonized
court system. Such “accommodation” is not a private request between lawyer and client, it is one
that should extend to and include the court.

Take steps to become familiar with the Indigenous organizations and supports in your area, and
wherever possible reach out and form relationships. Ask them about referring clients, what they
recommend in an emergency, and if they are aware of other services in the community that are
responsive to Indigenous clients’ needs. Remember to check back at regular intervals to make sure
that your information remains accurate or whether there are changes you should be aware of.

4. Safeguard Your Practice from Cultural
and Unconscious Biases

An aspect of cultural humility calls on the practitioner to honestly and courageously reflect on
their biases. Self-examination, in this context, requires asking questions such as: What do | know
about Indigenous people? Where did | obtain this knowledge? Is it ill-informed? Have | gone dir-
ectly to the source for clarification? How might my beliefs and education inform any unconscious
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Sometimes trauma
appears as fear, as
anger, as resilience,
as indifference, or

as anxiety. Part of
addressing your own
unconscious bias is
making the effort

to recognize that
trauma has many
faces, and it presents
In Indigenous clients
IN various ways.

biases operating? Are my beliefs feeding structural inequality in this
relationship? If so, what is my responsibility to address this?

It is well known that racial or cultural bias in child protection court
has resulted in high numbers of Indigenous children being removed
from their families and placed in care, and this can have reverber-
ating impacts on the ways that Indigenous people approach family
court. Evidence of this ongoing practice is often referred to as the
Millennial Scoop.?? Everyone has unconscious associations that can
affect decisions, behaviours, and interactions with others. Understand
that biases can and do bolster structural inequality. You can choose
to avoid enforcing structural inequalities in your practice by adopting
a self-awareness practice and reflecting often on your own beliefs,
understanding, and sources of information with respect to specific
groups of Indigenous people before serving Indigenous clients and
communities.

A number of tools are available to identify common biases, includ-
ing Harvard’s Implicit Association Test, which is online and free®
Fortunately, once we have identified our biases, we can put safeguards
in place to ensure our engagement, advocacy, or decision-making
processes are protected from the influence of our biases. However, we
cannot implement safeguards until we have first started the work of
identifying and confronting our biases.

There is a common bias which permeates many workplaces and public
spaces, referred to as the “angry Indian” stereotype. It is important
that lawyers understand that if anger does indeed present in your
client, there is likely a good reason for it, often rooted in racism and/
or trauma. It is important that if you unconsciously subscribe to this
bias, you will need to call on your courage to explore why you see
Indigenous people in this way and consider whether your belief or bias
has created barriers which impact your ability to openly engage with
Indigenous clients.

Furthermore, sometimes trauma appears as fear, as anger, as resili-
ence, as indifference, or as anxiety. Part of addressing your own un-
conscious bias is making the effort to recognize that trauma has many
faces, and it presents in Indigenous clients in various ways. Regardless
of its disguise, it is your responsibility to recognize it, respect it, and
respond to it with compassion. You are helping your client and their
children navigate a significantly vulnerable time in their life. This fact
must always remain front and centre in your approach to advocacy.
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5. Become a Trauma-Informed Advocate

Becoming a trauma-informed lawyer requires that you be able to identify trauma, accommodate
it when it presents (particularly in your litigation strategy), engage with your client in a do-no-
further-harm way, and safeguard your mental health as you advocate for people in crisis. This
approach will require, among other things, seeing your client as a human being with human needs
and vulnerabilities, as opposed to a legal issue in need of a legal solution. Is your client safe where
they are living? What are the dynamics at home? You may need to employ alternative steps in
some circumstances, for example, consider working with your client to create a safety plan that
avoids exacerbating their vulnerabilities. Maybe you should only contact your client at a certain
time of day? Maybe you should not leave a message if they do not pick up, but instead come to an
agreement on how to connect when it is safe for the client? Lawyers and advocates must learn to
put their client’s safety at the forefront. It is when lawyers fail to prioritize their client’s safety and
needs that harm is done.

Cultural humility complements trauma-informed advocacy perfectly, as it is a framework which
focuses on learning through active listening and relationship building. Unlike cultural competency,
which suggests that we can become an expert in someone else’s culture and experiences, cultur-
al humility is an approach that calls upon us to commit to understanding and respecting other
people’s points of view, while humbly recognizing any potential power and privilege we ourselves
hold. It is important to recognize and respect that this approach to engagement is a lifelong
process of self-reflection and self-critique, which asks us to respect and recognize that our clients
are the experts in their own lives and experiences.

Cultural humility is ultimately a call to action to reflect on what we think we know about someone
different from us. Further, cultural humility calls us to critically consider the source of the education
we have obtained to date about those who are different from us while committing to do better
while building respectful relationships rooted in equity. Cultural humility, when combined with
sensitive interviewing skills, provides an opportunity to grow and learn together, confront biases
in an honest way, and keep us humble as we serve clients who have lived a life different from our
own.
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Vicarious trauma
tends to build up
over time if we
are not practising
self-awareness,
collective care,
self-care, or some
form of resilience

building practices,
and the experience
can range from
moderate to severe.

0. Vicarious Trauma and Vicarious
Resilience

Working for and with Indigenous people requires strong hearts and
open minds, because the traumas that have resulted from colonization
are ongoing, often evident in family law matters and in many cases
severe and impactful. As lawyers practising family law, our work can
expose us to stories and circumstances involving self-harm, harm
inflicted upon others, sexual abuse, neglect, or abandonment. These
circumstances —on their own and as seen through the lens of our own
life experience — can be particularly hard to confront. Consider educa-
tion and information about vicarious trauma as one form of “personal
protective equipment” that will help you gain a clearer understanding
of how you may need to protect yourself as you do the important
work of helping decolonize the family court system.

Vicarious trauma can result from ongoing work with people who are
experiencing a lot of trauma, which can impact our minds and hearts
to the extent that our worldview becomes distorted and damaged.®
Vicarious trauma is not compassion fatigue or burnout, which can be
remedied by a vacation or a change in job. As a former adjudicator
who examined hundreds of survivors of sexual violence, physical
abuse, and acts of torture, Myrna has personally become well ac-
quainted with vicarious trauma and learned to recognize its tendency
to stick to us. It often presents as an unhealthy preoccupation with the
story or history of others followed by negative experiences such as
intrusive thoughts, hyperarousal, numbness, sleeping problems, a lack
of interest in work, headaches/migraines, loss of interest in hobbies,
or other adverse psychological symptoms that inevitably impact our
professional and personal relationships.

Vicarious trauma tends to build up over time if we are not practising
self-awareness, collective care, self-care, or some form of resilience
building practices, and the experience can range from moderate to
severe. Indicators of vicarious trauma impacting on your professional
relationships can present as lateral violence in the workplace (also
known as bullying, harassment, emotional outbursts, gossip and/
or other toxic and destructive behaviours), alcohol or drug abuse,
anxiety or depression, nightmares or poor sleep, lack of productivity,
poor decision-making, absenteeism, desensitization, and/or feeling a
loss of purpose. For lawyers and advocates, risk factors for vicarious
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trauma vary but often include carrying unhealed trauma, a lack of self-awareness, possessing
a lot of empathy, being exposed repeatedly to the traumas of others, and lacking personal or
organizational support.

Self-awareness is key in recognizing how you cope when impacted by your client’s experiences. Are
you smoking again? Are you drinking more than usual? Are you not going into work or struggling
to meet deadlines? Are you not sleeping? Are you experiencing headaches or nightmares? These
indicators are some of the negative manifestations of vicarious trauma. Lawyers and advocates
who do the heavy work of assisting families though family law courts need to establish a self-care
or collective care plan. Keep in mind that what works for you may not work for others and vice
versa. We must create time in our busy lives and schedules to maintain a routine that allows for
mindful reflection and release of any traumatic information we may have been exposed to through
our clients or the courts.

Just as lawyers can be affected by the traumas of others, the same can be said for witnessing
resilience:

Vicarious resilience can include a profound sense of meaning in the lives of those
working with survivors; increased empathy and compassion for other peoples’
suffering and pain; increased knowledge and awareness of the sociopolitical context
of violence; enhanced motivation for and commitment to engaging in social activism;
enhanced self-esteem as a result of work with survivors; increased sense of hope
that people can actually endure and overcome traumatic experiences and transform
those experiences; and the development of a more realistic and less idealistic
worldview.®

The concept of vicarious resilience has been developed by psychotherapists as recognizing the
helper’s positive transformation and increased capacity for engaging in social justice efforts, when
they are regularly exposed to the trauma of others in their practice. Vicarious resilience recognizes
that we all have the capacity to overcome adversity —and sometimes it is as simple as being a
witness to the resilience of our clients. Through witnessing our clients’ experiences, we can learn
the same adaptive strategies they have relied upon to overcome life’s adversities, which ultimately
serve to help us see the light, possibility, and hope for better days while bringing our worldview
back into balance.

DECOLONIZING FAMILY LAW THROUGH TRAUMA-INFORMED PRACTICES 3]



A
—~ =
" -

-

Conclusion . .

his report has discussed some of the ways in which BC’s family law system is failing to meet

the needs of Indigenous parents. When Indigenous clients do not see their cultures, histor-
ies, language, practices, or laws reflected in family legal systems, they have little reason to place
trust in these systems or see them as credible. When Indigenous people do choose to navigate
the family law system, or have no choice but to engage with it, they may be subjected to real
trauma, consciously or unconsciously, by their lawyer, opposing counsel, or the court. A failure to
understand or make space for Indigenous concepts relating to the best interests of children and
families can also result in decisions that impair the ability of Indigenous communities to maintain
important connections. For all these reasons and more, we need to consider ways to decolonize
the family law system.

Inviting Indigenous legal concepts, customs, and practices into lawyers’ offices and courtrooms, as
well as the many boardrooms and meeting spaces in between, and showing them respect (giving
them “weight”) is one way to start this process. Another way is for family law professionals to
educate themselves about Indigenous laws and history as well as Indigenous clients’ specific com-
munity and situation. Lawyers can rely on evidence of social context —although this must be done
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carefully and respectfully, and in a manner that highlights resiliency. Taking these steps will
help the legal system better reflect the lived experiences, values, and customs of Indigenous
families and their communities. Adopting trauma-informed practices can assist lawyers to
work effectively with Indigenous clients and may have the added benefit of creating a more
compassionate legal system generally, for many clients from marginalized communities would
benefit from this approach.

Finally, we need look no further than the Truth and Reconciliation Commission’s “Calls to
Action” to understand the desperate need to create Indigenous-centered processes to pro-
vide services specific to the cultures and customs of Indigenous children and families, with
Indigenous people taking the lead to define what these processes will look like. Family law
legislation at both the federal and provincial levels should be reviewed and brought in line
with UNDRIP, in consultation with Indigenous peoples. We offer this resource to you with the
hope that in applying a trauma-informed approach to advocacy alongside cultural humility,
you will create a new pathway (which others will follow) towards decolonizing the family
court system in BC.

DECOLONIZING FAMILY LAW THROUGH TRAUMA-INFORMED PRACTICES
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Appendix A: Conventions and Calls to Action

The network of international and national standards, laws, and recommendations relating to the
rights of Indigenous peoples in Canada is a complicated subject, and fully exploring these instru-
ments is beyond the scope of this project. Lawyers and advocates who want to rely on these in a
courtroom setting should take the time to familiarize themselves with the instrument in question
and its specific legal effects. Here is a brief primer to help get you started.

INTERNATIONAL INSTRUMENTS

I Conventions

International conventions or treaties are legally binding agreements between contracting states.
There are generally two steps that are required for a treaty to enter into force. At the first stage,
states conduct negotiations to reach an agreed-upon wording in the convention and national
delegations sign the convention. Signing a convention does not make it legally binding on the
state, although this does indicate support for the principles in the convention and an intention to
complete the process. The second stage is called ratification. At this stage, each state will approve
the agreement according to its own procedures. In Canada ratification is completed by Cabinet,
with the Minister of Foreign Affairs signing an Instrument of Ratification or Accession.®¢

Since conventions are legally binding on states, they are often implemented by treaty bodies that
monitor compliance through regular reporting and can make decisions when a state is alleged to
have breached the terms of the treaty. For example, when there is a complaint that a country is not
following its commitments under the International Covenant on Civil and Political Rights (ICCPR),
a complaint may be made to the Human Rights Committee (HRC) of the United Nations, which will
adjudicate the question and may request that the state address the issue.

This mechanism can be used by individuals to bring complaints, called communications, against
the state. In the late 1970s, Sandra Lovelace successfully brought a claim to the HRC stating that
Canada’s Indian Act contained sexually discriminatory rules that violated a number of rights under
the ICCPR, particularly in relation to how marriage impacted access to Indian status.®” In 1981, the
HRC issued its view that the /ndian Act violated ICCPR article 27 — rights of persons belonging to
ethnic, religious, or linguistic minorities — and in 1985, Canada repealed and replaced the offending
section of the /ndian Act.®

It should be noted, however, that international compliance systems are often relatively weak,
and many international conventions have monitoring processes but no complaints processes. At
the time of writing, in addition to complaints under the ICCPR, Canadians can bring complaints
only under the Convention on the Elimination of All Forms of Discrimination again Women, the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, or
under the Convention on the Rights of Persons with Disabilities.?°
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Il. Declarations

International declarations are statements of principles. They can signal a state’s will or intention,
but they are not generally considered legally binding.?® The United Nations Declaration on the
Rights of Indigenous Peoples (UNDRIP) is a declaration. Because UNDRIP is not a convention,
there is no treaty body that monitors its implementation and no formal complaints process to a
treaty body. However, the United Nations has expanded the mandate of the Expert Mechanism
on the Rights of Indigenous Peoples to enable it to gather information and respond to violations,
including by more directly communicating with the United Nations Human Rights Council.”!

IIl. Reception / Incorporation

The reception or incorporation of international law relates to the way in which different countries
turn international law into domestic law.

In some countries, international conventions and treaties are immediately enforceable once they
are ratified. For example, in the United States, once a treaty is ratified by Congress, it becomes
enforceable under US law.*?

In Canada, signing and ratifying a convention does not mean that the convention can be applied
directly in Canadian courts in the same way as a domestic law. The convention must still undergo
a process of being incorporated into domestic law through domestic legislation. The Supreme
Court of Canada has repeatedly held that “international treaties and conventions are not part of
Canadian law unless they have been implemented by statute.”?

At the same time, even if the words of a convention do not take direct effect, they can still have an
important interpretive effect on domestic law. The Supreme Court of Canada has acknowledged
“the important role of international human rights law as an aid in interpreting domestic law”
and that “the values reflected in international human rights law may help inform the contextual
approach to statutory interpretation and judicial review.”?* The degree to which this interpretive
impact is seen as opportunity for courts to play an important role in enforcing international obli-
gations,®® versus an “eviscerat[ion]” of the potential impact of international law,¢ is a matter that
remains up for debate.

UNDRIP AND DRIPA

In June 2021, Canada’s Senate voted to pass Bill C-15, the United Nations Declaration on the Rights
of Indigenous Peoples Act (the UNDRIP Act) into law. The UNDRIP Act now affirms UNDRIP as a
universal international human rights instrument with application in Canadian law and provides a
framework for the federal government to implement UNDRIP.%
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The UNDRIP Act requires that the federal government bring Canada’s federal laws in line with
UNDRIP and prepare an action plan to achieve the objectives of UNDRIP in consultation with
Indigenous people. It does not set out the exact mechanism by which consultations will take place
or include mechanisms to allow ministers to enter into agreements with Indigenous peoples to
establish joint decision-making processes.

At the time of writing, the legal implications of the UNDRIP Act remain unclear. Canada’s Minister
of Justice, the Honourable David Lametti, has stated that “we can look to the Declaration to inform
the process of developing or amending laws and as part of interpreting and applying them”; but
the UNDRIP Act does not mean that UNDRIP can override Canadian laws, nor does it give UNDRIP
direct legal effect in Canada.®®

At a minimum it seems likely that the UNDRIP Act requires that UNDRIP inform and guide gov-
ernment action and be used as an interpretive aid for courts.°© However, it has already been
established by Canadian courts that UNDRIP is relevant to interpreting domestic legislation, and
that it is “an important indication of the Government of Canada’s commitment to treating First
Nations people fairly and equitably” and “reflects emerging norms in international law regarding
the rights of [IIndigenous peoples.”™!

The BC government passed the Declaration on the Rights of Indigenous Peoples Act (DRIPA),
which came into force on November 28, 2019, making BC the first province to pass legislation to
implement UNDRIP. DRIPA requires that, “in consultation and cooperation with the Indigenous
peoples in British Columbia, the government must take all measures necessary to ensure the laws
of British Columbia are consistent with the Declaration,” although DR/PA does not immediately
change the effect of any existing laws. DRIPA also mandates “action plans” for all government
departments and requires them to provide annual reporting on their progress towards fulfilling
UNDRIP®? Importantly, DRIPA creates the authority for the BC government to enter into agree-
ments with Indigenous governing bodies. DRIPA is an important step forward in the implementa-
tion of UNDRIP, but its full impact also remains to be seen.)%

RECENT NATIONAL COMMISSIONS AND INQUIRIES

I The TRC Calls to Action

The Truth and Reconciliation Commission of Canada (TRC) was established as part of the Indian
Residential Schools Settlement Agreement, “the largest class action settlement in Canadian hist-
ory.”%4 Between 2007 and 2015, the TRC created a historical record of the legacy and consequences
of residential schools, hearing from more than 6,500 witnesses across Canada. In 2016, the TRC
released its final report,°> which was accepted by the Government of Canada, which promised to
implement it.
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Included in the TRC’s final report were 94 calls to action to address the ongoing impacts of resi-
dential schools on survivors and their families across a wide range of areas, including child welfare,
education, health, justice, language, and culture.’®® Calls to action 25 to 42 specifically relate to
justice, and all members of the legal community should familiarize themselves with them. The TRC
also recognized UNDRIP as a framework for reconciliation and called on all levels of government
in Canada to implement it. In response to the “Calls to Action,” BC’s provincial government intro-
duced “Draft Principles that Guide the Province of British Columbia’s Relationship with Indigenous
Peoples” to help guide this work.'””

Il.  National Inquiry into Missing and Murdered Indigenous Women and Girls

The National Inquiry into Missing and Murdered Indigenous Women and Girls (MMIWG) was
launched by the Government of Canada to end the disproportionately high levels of violence faced
by Indigenous women and girls. The Canadian government considered this inquiry to be part of its
response to the TRC’s call to action 41.18

The National Inquiry into MMIWG lasted from 2016 to 2018 and gathered evidence from over 1,400
witnesses, “including survivors of violence, the families of victims, and subject-matter experts
and Knowledge Keepers.” The final report, Reclaiming Power and Peace,°® was presented to the
Government of Canada in June 2019, and once again the government stressed its commitment to
addressing the issues laid out in the report.

This report importantly recognized and named Canada’s actions towards Indigenous peoples
as genocide.™ |t includes 231 “Calls for Justice,” with additional sub-recommendations, totalling
290 individual recommendations.

There is no statutory duty for the federal or provincial governments to implement recommenda-
tions or calls to action made through national commissions or inquiries, and the recommendations
themselves do not form part of Canadian law. The calls to action may not be directly legally
binding, but they provide a strong moral and political imperative, as well as identifying a path for
Indigenous and non-Indigenous Canadians to respond to the wrongs visited on Indigenous people
by the Canadian state. As with international instruments, these calls to action may have persuasive
value in courts, particularly given the Canadian government’s public commitments to follow the
recommendations laid out in these important reports.
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Appendix B: Further Education

COURSES

Canadian Diversity Initiative: Truth and Reconciliation Edition Online Training,
candiversity.com/courses/

CBA’s Reconciliation Project, The Path, cba.org/ThePath
Indigenous Awareness Canada, indigenousawarenesscanada.com

Indigenous Canada Course, University of Alberta (free and online),
coursera.org/learn/indigenous-canada

NVision: The Path, nvisionthepath.ca

VIDEOS

But | was Wearing a Suit: Mini-documentary about racism facing Indigenous lawyers
and law students, cle.bc.ca/butiwaswearingasuit/

IO Speaker Series: UNDRIP — What the Next Generation of Lawyers Needs to Know,
youtube.com/watch?v=8IEIEH85DXw

Qallunaat! Why White People Are Funny (NFB),
nfb.ca/film/qallunaat_why_white_people_are_funny/

Understanding Aboriginal Identity, youtube.com/watch?v=IcSnbXmJ9V0

What non-Indigenous Canadians need to know, youtube.com/watch?v=blE-3Hb1-WA

BOOKS

38

Bob Joseph, 27 Things You May Not Know About the Indian Act: Helping Canadians Make
Reconciliation with Indigenous Peoples a Reality (Indigenous Relations Press, 2018)

Bob Joseph, /ndigenous Relations: Insights, Tips, and Suggestions to Make
Reconciliation a Reality (Indigenous Relations Press, 2019)

Thomas King, The Inconvenient Indian: A Curious Account of Native People in North
America (Anchor Canada, 2013)
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B Jessica McDiarmid, Highway of Tears: A True Story of Racism, Indifference and the
Pursuit of Justice for Missing and Murdered Indigenous Women and Girls (Random House
Canada, 2020)

B John S Milloy, A National Crime: The Canadian Government & the Residential School
System (University of Manitoba Press, 2017)

B Bev Sellars, Price Paid: The Fight for First Nations Survival (Talonbooks, 2016)

B Jean Teillet, The North-west is Our Mother: The Story of Louise Riel’s People, the Métis
Nation (Harper Collins Canada, 2019)

B Chelsea Vowel, Indigenous Writes: A Guide to First Nations, Métis and Inuit issues in
Canada (HighWater Press, 2016)

B Jody Wilson-Raybould, From Where | Stand: Rebuilding Indigenous Nations for a Stronger
Canada (Purich Books, 2019)

PODCASTS

B All My Relations, allmyrelationspodcast.com

B Appointed: A Canadian Senator Bringing Margins to the Centre, podcasts.apple.com/ca/
podcast/appointed-canadian-senator-bringing-margins-to-centre/id1451228455.
Specific episodes: July 2, 2020; September 1, 2020; April 8, 2021

B Don’t Call Me Resilient, podcasts.apple.com/ca/podcast/dont-call-me-resilient/
1d1549798876. Specific episodes: February 2, 2021; March 9, 2021

B First Peoples Lawcast, firstpeopleslaw.com/public-education/first-peoples-lawcast. See
also the public education offered by First Peoples Law, including a legal newsletter:
firstpeopleslaw.com/public-education

B  Taken - the Podcast, takenthepodcast.com
B The Trauma-Informed Lawyer Podcast, thetraumainformedlawyer.simplecast.com/

B Unsettled: Journeys in Truth and Conciliation, tunein.com/podcasts/
News--Politics-Podcasts/Unsettled-Journeys-in-Truth-and-Conciliation-p1386487/
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REPORTS

B  The MMIWG Report and Calls for Justice
Final Report: mmiwg-ffada.ca/final-report/

Calls for Justice: mmiwg-ffada.ca/wp-content/uploads/2019/06/Calls_for_Justice.pdf

B The TRC Report and Calls to Action
Report: trc.ca/about-us/trc-findings.html

Calls to Action: trc.ca/assets/pdf/Calls_to_Action_English2.pdf

B  Communicating Effectively with Indigenous Clients (Aboriginal Legal Services Toronto),
Lorna Fadden, PhD, aboriginallegal.ca/assets/als-communicating-w-indigenous-clients.pdf

B  Expanding Our Vision: Cultural Equality & Indigenous Peoples Human Rights (BC HRT),
Ardith Walkem, January 2020, 1juibf12bg82313a7515uli5-wpengine.netdna-ssl.com/wp-
content/uploads/2020/01/Expanding-Our-Vision-Report.pdf

B Red Women Rising: Indigenous Women Survivors in Vancouver’s Downtown Eastside,
online.flowpaper.com/76fb0732/MMIWReportFinalMarchIOWEB/#page=1

B Trauma-Informed Legal Practice: Toolkit, Golden Eagle Rising Society, goldeneaglerising.
org/initiatives-and-actions/trauma-informed-toolkit-for-legal-professionals/
golden-eagles-trauma-informed-toolkit-for-legal-professionals-now-available-online

B Truth Before Reconciliation: Remarks on Interactions with Indigenous People Accessing
Colonial Human Rights Processes, CLE report by Myrna McCallum and Amber Prince,
November 2019, cle.bc.ca/CoursesOnDemand/ContentByCourse/Webinars?courseld=5558

B Wrapping Our Ways Around Them: Aboriginal Communities and the CFCSA Guidebook,
Ardith Walkem, cwrp.ca/sites/default/files/publications/en/wowat_bc_cfcsa_1.pdf
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BC EDUCATORS / CONSULTANTS

B Chastity Davis: chastitydavis.com

B  Hummingbirds Rising Consulting: hummingbirdsrising.ca/#workshops

B Indigenous Antiracism: indigenousantiracism.com/our-offerings

B KinShift: kinshift.ca

B Mitel'nexw Leadership Society: mitelnexwleadershipsociety.org/organizations
B  Myrna McCallum

B Nahanee Creative: decolonizeeverything.org

B Reciprocal Consulting: reciprocalconsulting.ca

B Shannon Beauchamp: shannonbeauchamp.com
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WOMEN'S LEGAL CENTRE

Rise Women’s Legal Centre is a community legal centre striving to create accessible
legal services that are responsive to the unique needs of self-identifying women,
particularly those who are survivors of violence, abuse, and unequal power dynamics.

For more information about Rise, visit womenslegalcentre.ca

Rise Women’s Legal Centre respectfully acknowledges that our work takes place
on the traditional, ancestral, and unceded homelands of the Skwxwu7mesh
(Squamish), Tsleil-Waututh (Burrard), and x¥*mabk*sysm (Musqueam) Nations.



	_Hlk73695711
	_Hlk66027499
	_Hlk73696340
	A Note on Terminology
	Introduction
	Methods
	The Legal Context
	Colonial Legal Systems 
	The Need to Decolonize

	Part 1
	Decolonizing the Family Law System
	1. Expanding Our Understanding of “Family”
	2. Redefining the “Best Interests of the Child”
	3. Making Space for Social Context
	4. Education about Indigenous Law and Customs
	5. Legal Specialization
	6. Trauma-Informed Practice and Cultural Humility
	7. Law Reform
	8. Legal Aid and Legal Representation
	9. Section 211 Reports
	10. Acknowledging Racism

	Part 2
	Best Trauma-Informed Practices for Family Lawyers
	1. Be a Safe Space
	2. Meeting the Client
	3. Ask About Culturally Appropriate Supports
	4. Safeguard Your Practice from Cultural and Unconscious Biases
	5. Become a Trauma-Informed Advocate
	6. Vicarious Trauma and Vicarious Resilience
	Conclusion
	Appendix A: Conventions and Calls to Action
	Appendix B: Further Education

	Notes

